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 Footnotes ( from pg 3)  - Keeping the Balance True

Children disclose abuse to relatives, friends, and professionals. Fol-
lowing disclosure, legal proceedings may be commenced in crimi-
nal court, juvenile court, or family court. During court proceed-
ings, one or more of the adults to whom the child disclosed may be
called as a witness and asked to repeat the child’s earlier statements.
When this occurs, however, the attorney representing the accused is
likely to make a hearsay objection. A child’s words are hearsay when
the words are repeated in court by someone who heard the child
speak.1 By making a hearsay objection, the defense attorney seeks to
prevent the witness from repeating the child’s words.

Consider an example: Sally, age five, tells her preschool teacher that
she is being touched inappropriately at home. The teacher files a
report, and a CPS social worker interviews Sally later that day. Sally
repeats her description of abuse to the social worker. The next day,
Sally is interviewed briefly by a police officer. Again, Sally describes
the abuse. A week later, Sally is interviewed at a child advocacy
center, where she repeats her description of the abuse on videotape.
Criminal charges are filed against an adult living in Sally’s home. At
trial, the prosecutor calls the teacher, the social worker, and the po-
lice officer as witnesses and asks them to repeat what Sally said. The
defense attorney makes a hearsay objection. Is the defense attorney
right? Yes. Sally’s description was given prior to the court proceed-
ing, and the adults are asked to repeat Sally’s words to prove that
Sally was abused. Sally’s words are hearsay. Next, the prosecutor
offers the videotaped interview into evidence. Again, the defense
attorney objects, and again the defense attorney is right. The video-
tape is hearsay.

If the prosecutor hopes to get Sally’s hearsay statements into evi-
dence, the prosecutor must overcome two obstacles: first, the rule
against hearsay and, second, the Confrontation Clause of the U.S.
Constitution. As for the hearsay rule, the law excludes hearsay un-
less the particular hearsay statement meets the requirements of an
exception to the rule against hearsay. There are numerous excep-
tions to the rule against hearsay. The exceptions allow use in court
of hearsay that is considered reliable. In child abuse cases, the ex-
ceptions that play the largest role are the “excited utterance” excep-
tion, the “medical diagnosis or treatment” exception, and “child
hearsay” exceptions that allow any reliable hearsay describing abuse.

An excited utterance is a hearsay statement that is made shortly
following a startling or traumatic event. A statement for purposes
of medical diagnosis or treatment is a hearsay statement made to a
nurse or doctor during the course of diagnosis or treatment. The
child hearsay exception allows use in court of hearsay statements
that do not fit into traditional exceptions like excited utterances,
but that are judged to be reliable. Reliability is determined by a
judge, after the judge considers all factors bearing on the accuracy
of the statement.

The Confrontation Clause and Hearsay
Although the hearsay exceptions are important, the exceptions are
not the focus of the present article. This article focuses on the sec-
ond obstacle to using hearsay in court: the Confrontation Clause of
the U.S. Constitution, located in the Sixth Amendment. It pro-
vides, “In all criminal prosecutions, the accused shall enjoy the right
to be confronted with the witnesses against him.” It is the Confron-
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tation Clause that gives defendants the right to face their accusers
(including children) in court. In addition to guaranteeing face-to-
face confrontation, the Confrontation Clause limits the use of hearsay
against defendants in criminal cases.

Prior to March 8, 2004, the impact of the Confrontation Clause on
hearsay was limited. In a series of decisions dating back to 1980, the
U.S. Supreme Court interpreted the Confrontation Clause so that
when a person’s hearsay statement satisfied the requirements of a
hearsay exception (e.g., excited utterance), the statement nearly al-
ways satisfied the requirements of the Confrontation Clause. The
result was that the Confrontation Clause seldom stood in the way
of using children’s hearsay in criminal cases. On March 8th, how-
ever, the Supreme Court dramatically altered its interpretation of
the Confrontation Clause.

The Story of Michael Crawford Versus the
State of Washington
Michael Crawford came to believe that his wife Sylvia had been the
victim of attempted rape by Kenneth Lee. Michael and Sylvia went
looking for Kenneth and tracked him to his apartment. A fight broke
out, and Michael stabbed Kenneth in the chest. Later that night,
the police arrested Michael. The police gave Michael and Sylvia
Miranda warnings and proceeded to interrogate them. Michael ad-
mitted the stabbing, but said he had acted in self-defense when
Kenneth pulled a weapon. During Sylvia’s interview, which was vid-
eotaped, she corroborated Michael’s version of events, except Sylvia
said Kenneth did not have a weapon. Michael was charged with
assault and attempted murder.

At Michael’s trial, he claimed self-defense. Sylvia refused to testify
against her husband. (In Washington and most other states, one
spouse can refuse to testify against the other.) The prosecutor of-
fered the videotape of Sylvia’s police interview in which she said
Kenneth was unarmed. The defense attorney objected that Sylvia’s
interview was hearsay. The prosecutor responded that the interview
satisfied the requirements of the hearsay exception for statements
against penal interest. Next, the defense attorney argued that ad-
mitting the videotaped interview violated Michael’s rights under
the Confrontation Clause. The judge rejected both defense objec-
tions and allowed the videotape to be played for the jury.

Michael was convicted of assault. Michael appealed to the Wash-
ington Court of Appeals and won. The prosecution then appealed
to the Washington Supreme Court, where the prosecutor won. Fi-
nally, Michael appealed to the U.S. Supreme Court, arguing that
playing Sylvia’s videotaped hearsay statement violated the Confron-
tation Clause. In a decision that took the legal community by sur-
prise, the Supreme Court sided with Michael. The Supreme Court’s
decision in Crawford v. Washington2 dramatically changed the effect
of the Confrontation Clause on the admissibility of hearsay.

Matters Not Affected by Crawford
Before discussing the change wrought by Crawford, it is important
to note what Crawford did not do:

Confrontation satisfied when hearsay speaker testifies. Crawford
did not alter the long-standing rule that when the person who made
a hearsay statement testifies in court and can be cross-examined
about the hearsay, the Confrontation Clause is satisfied and poses

no barrier to admissibility.3 Recall five-year-old Sally, discussed above.
If Sally is able to testify in court and be questioned about her hear-
say statements to the teacher, social worker, police officer, and child
advocacy center interviewer, then the Confrontation Clause is satis-
fied. The prosecutor will have to find hearsay exceptions for Sally’s
statements, but the Confrontation Clause will not bar admission.

Crawford does not apply in civil cases. The Confrontation Clause
of the Sixth Amendment applies only in criminal prosecutions. The
Confrontation Clause, and its attendant restrictions on hearsay, does
not apply in civil litigation.4 Thus, Crawford does not govern hear-
say in protective proceedings in juvenile court, which are civil. Nor
does Crawford apply to proceedings in family court or to proceed-
ings to terminate parental rights.

The Confrontation Clause applies only to hearsay offered against
the defendant. In criminal cases, the Confrontation Clause applies
only when the prosecution offers hearsay against the defendant. The
Clause is not applicable when the defendant offers hearsay against
the prosecution. The Confrontation Clause does not apply when
the prosecutor offers the defendant’s own words (party admissions)
against the defendant.

Crawford’s New Rule—Testimonial Hearsay
Prior to Crawford, hearsay that fit within an exception nearly always
satisfied the Confrontation Clause. After Crawford, a number of
hearsay statements that fit within exceptions will violate the Con-
frontation Clause and be inadmissible. The net effect of Crawford is
that some hearsay statements that were admissible prior to the Su-
preme Court’s decision are no longer admissible.

In Crawford, the Supreme Court created a new rule to govern the
admission of hearsay statements by individuals who are not avail-
able to be cross-examined about their hearsay. When a hearsay
speaker (called a declarant) is unavailable at trial, the judge must
determine whether the hearsay is “testimonial.” If the hearsay is
testimonial, then it is only admissible if the defendant had a prior
opportunity to cross-examine the declarant.5 If, on the other hand,
the hearsay is not testimonial, then the hearsay may be admitted
without affront to the Confrontation Clause, provided it is suffi-
ciently reliable.

Thus, the critical question becomes, when is hearsay “testimonial”?
The Supreme Court declined to provide a definitive definition of
testimonial, preferring to leave development of the concept to case-
by-case analysis. The Court did, however, provide the following
examples of testimonial hearsay:

(1) a formal declaration made for the purpose of proving a
fact;

(2) prior testimony (including grand jury testimony) that
the defendant could not cross-examine;

(3) an affidavit;
(4) a statement by a person in police custody in response to

formal police interrogation; and
(5) hearsay statements that the declarant would reasonably

expect to be used in later court proceedings.
It is clear from these examples, and from the Court’s reasoning, that
the principal goal of the Supreme Court in Crawford was to limit
the admissibility of hearsay generated by government officials with
an eye toward prosecution.

cont’d on page 6
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When is hearsay non-testimonial? The Supreme Court mentioned
as an example an off-hand, casual remark to a friend or family mem-
ber.6 Thus, a child’s hearsay statement to a parent, babysitter, or
friend is probably non-testimonial.7 In People v. Compan,8 the adult
victim was physically assaulted by her husband. The victim called a
friend and asked the friend to come pick her up. The friend drove
to the victim’s house and picked her up. During the ride to the
friend’s house, the victim described how her husband assaulted her.
At the husband’s trial for domestic assault, the victim did not tes-
tify, and the prosecutor put the friend on the witness stand to repeat
the victim’s hearsay statements on the day of the assault. On appeal
from his conviction, the husband argued that the victim’s hearsay
was testimonial. The Colorado Court of Appeals rejected this argu-
ment, writing, “Here, we conclude that the victim’s statements are
not testimonial within the meaning of Crawford. The statements
were made to the victim’s friend, not to a law enforcement or judi-
cial officer. Although the statements were not ‘casual or off-hand’
because the victim was distraught, they do not qualify as the kind of
‘solemn or formal’ declarations that the Crawford majority associ-
ated with testimonial statements. The victim’s statements were not
made for the purpose of establishing facts in a subsequent proceed-
ing.”

Are Hearsay Statements to the Police Testimonial?
Some hearsay in response to police questioning is clearly testimo-
nial. But are all hearsay statements to the police testimonial? The
answer is important for the future of child abuse litigation because
children often disclose abuse to police officers. Crawford did not
answer the question. We do know from Crawford that hearsay ut-
tered in response to formal police interrogation is testimonial. Of-
ten, however, children disclose abuse to police officers in circum-
stances that bear little resemblance to formal interrogation.9 Sup-
pose, for example, that someone calls 911 to report abuse. The re-
sponding police officer arrives at the home and asks some ques-
tions. The child discloses. Is the child’s hearsay statement to the
police officer testimonial? If so, and the child cannot testify at trial,
then the statement will not be admissible in court because the de-
fendant had no opportunity to cross-examine the child. Such sce-
narios arise every day.

Although Crawford did not determine whether all statements to
police are testimonial, it hinted in that direction. The Court stated
more than once that hearsay statements in response to police inter-
rogation are testimonial. Yet, the Court did not define interroga-
tion, prompting one to ask, Does interrogation embrace only for-
mal interrogation, typically at a police station? Or does interroga-
tion include all questioning by the police regardless of setting, for-
mality, or purpose? A footnote in Crawford indicates that some Jus-
tices of the Supreme Court are prepared to give a broad meaning to
the word interrogation.10  In the footnote, the Court referred to a
1992 child abuse case, White v. Illinois,11 involving sexual assault on
a four-year-old. In the middle of the night, the babysitter was awak-
ened by the victim’s screams. The babysitter saw the defendant leave
the victim’s bedroom. The police were called, and within forty-five
minutes, a police officer questioned the child. In response to the
officer’s questions, the youngster disclosed sexual abuse. In the
Crawford footnote, the Court stated that the child’s statement to
the police officer in White was testimonial. Although the Crawford
Court’s discussion of White v. Illinois was arguably dicta, if the Su-
preme Court adopts this broad interpretation of the word interro-

gation, then virtually everything crime victims say to police officers
will be testimonial.

In Cassidy v. State,12 the Texas Court of Appeals considered the hear-
say statement of an assault victim to a police officer at the hospital
where the victim was being treated for injuries. The court ruled that
the police officer’s interview of the victim did not constitute “inter-
rogation” as that term was used in Crawford. Thus, the victim’s state-
ment was not testimonial.

In State v. Forrest,13 the North Carolina Court of Appeals ruled that
a kidnap victim’s excited utterance to a police officer was not testi-
monial. The court wrote, “Just as with a 911 call, a spontaneous
statement made to police immediately after a rescue can be consid-
ered ‘part of the criminal incident itself, rather than as part of the
prosecution that follows.’ . . . Moore made spontaneous statements
to the police immediately following a traumatic incident. She was
not providing a formal statement, deposition, or affidavit, was not
aware that she was bearing witness, and was not aware that her ut-
terances might impact further legal proceedings. Crawford protects
defendants from an absent witness’s statements introduced after for-
mal police interrogations in which the police are gathering addi-
tional information to further the prosecution of a defendant.
Crawford does not prohibit spontaneous statements from an un-
available witness.”14

In Crawford, the Supreme Court’s chief concern was hearsay pro-
cured by the government for use in litigation. With this constitu-
tional concern in mind, not all hearsay statements in response to
police questioning should be testimonial.15 The Cassidy and Forrest
courts correctly held that statements to police officers in the field
can be non-testimonial. Hopefully, as judges continue to grapple
with this issue, they will take a case-by-case approach to the testi-
monial nature of statements to police.

Children’s Hearsay Statements at
Child Advocacy Centers

Since the mid-1980s, more than 300 child advocacy centers (CACs)
have sprung up around the country to interview children in child
abuse cases. Are children’s statements during CAC interviews testi-
monial? CAC interviews serve several purposes:

(1) reduce the number of times children are interviewed,
(2) determine whether abuse occurred,
(3) gather forensic evidence,
(4) determine whether a child will be able to testify, and
(5) assess the child’s mental health needs.

In the vast majority of CAC interviews, the forensic aspects of the
interview predominate, and it is difficult to escape the conclusion
that most CAC interviews are testimonial. Certainly this is so when
a police officer conducts the interview to collect evidence. It is also
true when a police officer or prosecutor observes the interview and
suggests questions for the interviewer to put to the child.

Appellate courts are beginning to weigh in on whether CAC inter-
views are testimonial. In People v. Geno,16 the Michigan Court of
Appeals ruled that a CAC interview was not testimonial. The court
wrote, “We conclude that the child’s statement did not constitute
testimonial evidence under Crawford, and therefore was not barred
by the Confrontation Clause. The child’s statement was made to
the executive director of the Children’s Advocacy Center, not to a
government employee, and the child’s answer to the question of
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whether she had an ‘owie’ was not a statement in the nature of ‘ex
parte in-court testimony or its functional equivalent.’”

On the other hand, the California Court of Appeals ruled in People
v. Sisavath17 that a CAC interview was testimonial. The California
court wrote:

The [CAC] interview took place on June 12, 2002. By that
time, the original complaint and information had been filed
and a preliminary hearing had been held. The deputy district
attorney who prosecuted the case was present at the inter-
view, along with an investigator from the district attorney’s
office. The interview was conducted by a “forensic interview
specialist.” Under these circumstances, there is no serious
question but that Victim 2’s statement was “made under
circumstances which would lead an objective witness
reasonably to believe that the statement would be available
for use at a later trial.”

The People argue that the statement was not testimonial
because the interviewer was “not a government employee”;
the [CAC] is a “neutral location”; the interview might have
been intended for a therapeutic purpose or related to removal
proceedings [in juvenile court] and not intended for a
prosecutorial purpose; the interview was not prior testimony
at a preliminary hearing, before a grand jury, or at a former
trial; and it was not a police interrogation. They suggest that
we should either hold that the interview was not testimonial
or remand for a finding on the purpose of the interview.

There is no need for a remand on this issue. None of the
People’s arguments are persuasive. The pertinent question is
whether an objective observer would reasonably expect the
statement to be available for use in a prosecution. Victim 2’s
interview took place after a prosecution was initiated, was
attended by the prosecutor and the prosecutor’s investigator,
and was conducted by a person trained in forensic interview-
ing. Under these circumstances, it does not matter what the
government’s actual intent was in setting up the interview,
where the interview took place, or who employed the
interviewer. It was eminently reasonable to expect that the
interview would be available for use at trial. . . .

We have no occasion here to hold, and do not hold, that
statements made in every [CAC] interview are testimonial
under Crawford. We hold only that Victim 2’s statements at
the [CAC] interview in this case were testimonial.18

Given the overriding forensic purpose of CAC interviews, courts
are likely to conclude, along with the California Court of Appeals
in Sisavath, that CAC interviews are testimonial. Return to five-
year-old Sally, discussed above. Recall that Sally was interviewed at
a CAC. It is highly likely the judge will rule that Sally’s videotaped
CAC interview is testimonial and inadmissible unless Sally is able
to testify in court and be cross-examined.

Are Hearsay Statements to Medical and Mental
Health Professionals Testimonial?

Children disclose abuse to paramedics, nurses, doctors, and other
medical professionals. Such statements often fall within the hearsay
exceptions for excited utterances or medical diagnosis or treatment.

But are hearsay statements to medical personnel testimonial under
Crawford? If the professional’s primary motivation in questioning a
child is diagnosis or treatment, the answer should be no. Moreover,
the fact that a professional is aware of the forensic implications of
communicating with children should not change the result.

New Life for an Old Doctrine? Fresh Complaint of
Rape or Sexual Assault

Centuries ago, English judges developed a doctrine called “fresh
complaint of rape.” The fresh complaint doctrine applies in rape
and sexual assault prosecutions. Under the doctrine, the victim’s
initial—“fresh”—disclosure of rape or sexual assault is admissible in
court to support the victim’s credibility. In most states, the victim’s
“fresh complaint” is not considered hearsay.19 The fresh complaint
doctrine applies to statements by child victims. The victim’s fresh
complaint is admissible when the victim testifies. In many states,
the victim’s fresh complaint is also admissible when the victim does
not testify.

In the 1980s and 1990s, states enacted special child abuse hearsay
exceptions for reliable hearsay statements by children. As “child
hearsay exceptions” spread across the country, prosecutors relied less
and less often on the “fresh complaint” doctrine to admit children’s
disclosure statements. Indeed, in many states, the fresh complaint
doctrine was falling into disuse. After Crawford, however, some hear-
say statements that were once admissible under child hearsay excep-
tions will be inadmissible because they are testimonial. Faced with
this prospect, in cases where the child does not testify in court,
prosecutors are likely to return to the fresh complaint doctrine as a
vehicle to gain admission for children’s disclosure statements. In
doing so, prosecutors will argue that Crawford does not block ad-
mission because a fresh complaint is not hearsay. It remains to be
seen whether courts will approve this strategy.

Conclusion
The Supreme Court’s decision in Crawford v. Washington changed
the legal landscape regarding the admission of children’s hearsay
statements in criminal cases. In some cases, Crawford will prevent
the use of hearsay that was formerly admissible. On the other hand,
Crawford provides important protections for individuals accused of
crime, and the Court’s new approach is defensible on constitutional
as well a policy grounds. In the coming months and years, lower
courts will flesh out the meanings of “testimonial” and will create a
roadmap for the new terrain. In the long run, Crawford will not
impede child protection.
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