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REASONABLE EFFORTS
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not made in response to ‘structured police questioning’ should not be considered
testimonial, since it ‘bears little resemblance to the civil-law abuses the Confronta-
tion Clause targeted.’”).

10 124 S. Ct. at 1368 n. 8.
11 502 U.S. 346 (1992).
12 2004 WL 1114483 (Tex. Ct. App. 2004).
13 596 S.E.2d 22 (N.C. Ct. App. 2004).
14 596 S.E.2d at ___. But see the dissenting opinion of Judge Wynn.
15 See Hammon v. State, 809 N.E.2d 945  (Ind. Ct. App. 2004)(domestic battery
case; “we hold the statement A.H. gave to Officer Mooney was not a ‘testimonial’
statement.”).

16 2004 WL 893947 (Mich. Ct. App. 2004).
17 13 Cal. Rptr. 3d 753 (Ct. App. 2004).
18 13 Cal. Rptr. 3d at 757-758.
19 In a small number of states (e.g., Oregon), fresh complaint evidence is hearsay
within an exception.
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Introduction
In Crawford v. Washington,2 the United States Supreme Court held
that when an out-of-court statement of an unavailable witness is
testimonial, the Sixth Amendment requires the accused be given a
prior opportunity to cross-examine the witness.3  The Court stated
it would “leave for another day any effort to spell out a comprehen-
sive definition of testimonial. Whatever else the term covers, it ap-
plies at a minimum to prior testimony at a preliminary hearing,
before a grand jury, or at a former trial; and to police interroga-
tions…”4 The Court’s use of the term “testimonial” appears to be
directed at statements taken by agents of the government when a
reasonably objective person should know those statements are be-
ing taken for possible use in court.5

In Crawford, the Court acknowledges a Confrontation Clause ex-
ception to its new rule on the inadmissibility of testimonial state-
ments of unavailable witnesses.6 As the Court explains, “the rule of
forfeiture by wrongdoing (which we accept) extinguishes confron-
tation on essentially equitable grounds…”7 Crawford approvingly
cites Reynolds v. United States,8 where the Court first applied the
forfeiture-by-wrongdoing exception.9 The Reynolds Court held, “The
Constitution does not guarantee an accused person against the le-
gitimate consequences of his acts. It grants him the privilege of be-
ing confronted with the witnesses against him; but if he voluntarily
keeps the witnesses away, he cannot insist on his privilege.”10 The
exception is based on the maxim that no one should be permitted
to take advantage of his own wrongdoing.11

Since Reynolds, the Supreme Court appears to have expanded the
exception to allow admission of un-cross examined depositions not
made under oath, if the witness was “absent from the trial by sug-
gestion, procurement, or act of the accused,” Motes v. United States.12

Crawford’s approval of the forfeiture-by-wrongdoing exception
should allow prosecutors to get a significant number of out-of-court
statements of unavailable witnesses admitted. It is common in child
abuse cases for the suspect to procure the child’s unavailability to
testify whether by telling the child not to tell,13 by threats against
the child,14 the family,15 or even pet,16 or through use of others,
such as family members.17  The abuser’s use of secrecy is intended to
prevent the child from disclosing and testifying against the abuser.18

Testimonial Statements Are Admissible if the
Accused Procures the Child’s Unavailability

Since Crawford does not give a comprehensive definition of “testi-
monial” statements, prosecutors should argue child abuse video-
tapes and out-of-court statements by children are not testimonial.19

Even if child abuse videotaped statements and other out-of-court
statements are considered testimonial, these statements are admis-
sible when the child’s unavailability occurs due to procurement by
the accused. Courts have held procurement includes persuasion,
the wrongful disclosure of information, control by the suspect,
acquiescence in others performing acts of procurement, and asking
others to persuade the witness not to testify.20

Prosecutors must use Motes’ language “…or act of the accused,” to
argue for the forfeiture-by-wrongdoing exception to include as many
acts as possible. The act that constitutes the procurement, by itself,
need not be wrongful. Things the child could view as being benefi-
cial, such as gifts or money, should constitute procurement if they
result in the child being unavailable.21
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Acts During the Crime Should Be Used
to Show Procurement

Although the United States Supreme Court has not ruled on whether
the exception applies to procurement made during the crime, the
rationale behind the rule supports doing so. The critical wrongdo-
ing the exception attempts to prevent is not based on when the act
occurs, but whether the act caused a witness to be unavailable. Thus,
the question should be, was the accused’s act responsible for the
witness being unavailable to testify?22

In a seminal decision, New Jersey v. Sheppard,23 a ten-year-old girl
stated her stepfather told her, during the time sexual abuse was oc-
curring, he would kill her if she told. Prosecutors moved for use of
two-way television, because an examining psychiatrist said it would
be too traumatic for the girl to be present with her stepfather in the
courtroom and trauma would render her unavailable to testify.24

New Jersey v. Sheppard illustrates that acts of the accused during the
crime should be allowed for purposes of determining whether pro-
curement of unavailability occurred.  If the accused’s acts are re-
sponsible for the child being in a condition where the child refuses
to testify,25 states she cannot remember,26 or becomes non-respon-
sive,27 the requirement of unavailability should be considered to be
met. Non-verbal acts and threats may assist the accused in commit-
ting the crime, but are also used to traumatize the victim so the
victim will not tell.28 The State should also be allowed to show, in a
pre-trial hearing, it has made a good faith effort to have the witness
testify, and should not be required to call the child at trial (or the
pre-trial hearing) to show the child is unable to testify. 29

Procurement by Traumatization Should Result in
Testimonial Statements Being Admissible

A common act of procurement is procurement of unavailability by
trauma. It is widely accepted that children can have Post Traumatic
Stress Disorder (PTSD), Acute Stress Disorder (ASD), or Traumatic
Stress Disorder (TSD).30 Recently, the psychiatric community has
become better at diagnosing PTSD or ASD in very young children
and even infants.31 One study found 34 percent of abused children
met criteria for PTSD.32 Talking to family members, caretakers,
teachers, the child in pre-trial preparation, and perhaps referral to a
child clinical psychologist may assist a prosecutor in determining if
an accused’s acts of procurement caused trauma that renders a child
unavailable to testify.  Under PTSD and ASD one of the symptoms
of the condition is desperately and strenuously trying to avoid
thoughts or being reminded of the event or person that caused the
condition.33 It is possible this condition, not simply the fact these
children are young and have to face the defendant, may be respon-
sible for some children “freezing’’ in the courtroom.34 Unlike the
standard enunciated in Maryland v. Craig,35 where the trauma of
seeing the accused makes the child unavailable, under this analysis
it is the acts of the accused that constitute procurement by trauma
that make the child unavailable.

The argument that trauma should not be considered by courts in
determining admissibility of out-of-court statements because most
children who appear in court, in the long-term, are not unduly trau-
matized, is irrelevant.36 In determining unavailability, the trial court
makes the decision about availability based on the witness’s condi-
tion at the time of the hearing or trial—not what the witness’s long-
term condition will be.37

Standard of Proof
What should the standard of proof be for determining procure-
ment occurred? The United States Supreme Court has not ruled on
this issue, but a majority of the federal circuit courts have applied
the “by a preponderance of evidence standard.”38 Applying this stan-
dard carries out the purpose of the exception and parallels case law
on the admissibility of other evidentiary statements.39

Conclusion
In light of Crawford, it is critical for prosecutors to learn to use the
forfeiture-by-wrongdoing exception. Prosecutors must educate them-
selves, law enforcement, caretakers, teachers, medical care provid-
ers, and child protection workers on the importance of document-
ing or asking the child, in a forensically appropriate way, about acts
or words that may show procurement. Effective prosecution is ag-
gressively investigating and building the case to make a strong record
that will convince trial and appellate courts the accused has pro-
cured the child’s unavailability.
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