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‘REASONABLE EFFORTS’: A CALL TO CLARIFY CHILD PROTECTION LAW

“Reasonable efforts” has been the guiding standard of child protec-
tion law for longer than any of the children currently involved un-
der the law has been alive. But do the adults concerned really know
the meaning of the term “reasonable efforts”?

Section I of this article summarizes the background of the reason-
able efforts requirement found in the Adoption and Safe Families
Act (ASFA). Section II examines the judicial interpretations of the
reasonable efforts mandate and discusses trends in services offered
to children and parents in need. Section III outlines the responsi-
bilities of child protection attorneys to help ensure that these rea-
sonable efforts are effective in serving the needs of abused and ne-
glected children.

Section I: A Brief History of the ‘Reasonable
Efforts’ Requirement

Since 1980, parents, social workers, guardians, judges, and child
protection attorneys2 have been held to a federal standard of rea-
sonableness regarding the efforts extended to families and children
in the child protection system.
During this period, the efforts were
intended to prevent placement and
reunify families. In 1997, the
Adoption and Safe Families Act3

(ASFA) extended the mandate re-
quiring reasonable efforts to in-
clude achieving timely permanency
for children for whom reunifica-
tion is not a viable alternative.4

Although all fifty states are guided
by the same legislation, there is no
clear national consensus regarding
the definition of reasonable efforts
in child protection cases beyond
the requirement of case plans and
scheduled reviews and hearings.
ASFA, like the Child Welfare Act of 1980,5 also failed to articulate
a precise federal standard for the required reasonable efforts. In an
attempt to remedy the confusion of prior legislation with ASFA,
Congress formally added the condition that “the child’s health and
safety should be the paramount concern” in determining whether
reasonable efforts have been made.6 The result was a virtual cornu-
copia of interpretations that vary not only by state but also by case.
In 1978, the Maryland Court of Appeals was not alone in lament-
ing that “[t]here can be very little constructive or useful precedent
on the subject of custody determination, because each case must
depend upon its unique fact pattern.”7 This articulation of a case-
by-case approach has continued throughout the nation in post-ASFA
decisions.

Courts nationwide have pointed out that reasonable efforts should
be common sense; offered in relation to a court-ordered plan; pecu-
liar to circumstances; real, genuine assistance; or sometimes a de-
nial of services altogether. Judicially accepted reasonable efforts are
not necessarily ideal, perfect, all-encompassing, or Herculean. While

those are excellent characteristics to help measure the reasonable-
ness of services/programming after they have been offered, practi-
tioners still lack prescriptive direction as to which services should
be offered under various circumstances and which services would
simply be futile and fail to meet a reasonableness determination.

In light of the uncertainty of this area of law, it is important for all
players to prioritize the needs of the child(ren). With that in mind,
how can child protection attorneys, in their role as agency represen-
tation, best serve the needs of children when faced with cases in-
volving not only children but also parents, family, foster parents,
judges, other attorneys, agency representatives, and countless ser-
vice providers?

Section II: Court Interpretations of
‘Reasonable Efforts’

On a practical level, local trends may make more of a difference in
the day-to-day practice of a child protection attorney than national
trends. Nevertheless, trends in other states and across the country,

to the extent that they exist, can be
useful to bolster arguments for change
in local courts or state legislation.

By far the most prevalent national
trend in any area is, in fact, an absence
of trend in terms of core services
viewed as necessary in every child pro-
tection situation. A growing number
of state courts are affirming that each
case is unique and there is no prophy-
lactic response for each family. The Su-
preme Court of South Dakota has
found that “[e]ach case will turn on
its own peculiar facts, and compelling
circumstances may require different
courses of conduct”8 and that “[w]hat
is reasonable is defined by the indi-

vidual circumstances of each case.”9 Many other states have also
determined that a case-by-case approach is most appropriate.10 Al-
though court decisions are making distinct findings as to what are
deemed to be reasonable efforts in each case, there are trends and
notable cases in several areas that seem to affect a large number of
families. The three areas common to many child protection cases
are chemical dependency, domestic violence, and mental illness.

Chemical Dependency is a predominant issue in child protection
cases. Nationwide, it appears that parents struggling with issues of
chemical dependency are having their rights terminated after being
offered and failing or refusing chemical dependency treatment pro-
grams. Courts are typically requiring at least some treatment op-
tions in order to meet the reasonable efforts standard. In Division of
Family Services v. N.X.,11 the Delaware Family Court held that the
state did not meet its burden of demonstrating (i.e., by clear and
convincing evidence) that reasonable efforts had been extended. The
Court noted that DFS had provided a chemically dependent mother
only with referrals for out-patient treatment programs even after
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the department’s drug treatment professionals had recommended
in-patient programming to address the mother’s addiction. Beyond
chemical dependency treatment, in other cases the services provided
range from a bare minimum of counseling and transportation assis-
tance, to a comprehensive package of services, including counsel-
ing, housing assistance, parenting aides, and homemaker services.

The complex nature of addiction as a disease requiring intervention
efforts over an extended period of time is often at odds with the
ASFA-mandated timelines. Nevertheless, in the interest of family
preservation, many courts have offered services to parents for long
periods of time exceeding any recognized timeline.12 Other courts
interpret statutes uniformly and seem not to allow variances for
chemical dependency. For example, Arizona and Wisconsin courts
have tried to maintain a 12-month deadline for parents to achieve
sobriety.13 Avoiding any problem of interpretation, the Ohio legis-
lature enacted a statute that permits termination without efforts to
maintain or restore the family where a parent has placed the child at
“substantial risk of harm two or more times due to alcohol or drug
abuse” and has rejected or refused to participate in court-ordered
drug treatment two or more times.14

In Reno, Nevada, in 1994, the first Family Dependency Treatment
Court (FDTC) was opened offering a new intensive interdiscipli-
nary case management approach to
meeting the needs of the children
and parents in a manner efficient
enough to meet permanency
timelines and still offer realistic
chemical dependency treatment.15

This approach has been adopted by
a number of other jurisdictions
across the nation in an effort to bet-
ter serve families affected by chemi-
cal dependency.16 The FDTC con-
cept combines early intervention and
comprehensive family assessments
with frequent court visits to hold all
parties accountable. The frequency
of these judicial interventions is a regular way to gauge the reason-
ableness of efforts provided to the family. The interdisciplinary case
management style means that all parties are aware of all of the ef-
forts being extended and the compliance and outcomes on behalf
of the parents involved.

In light of the realistic possibility of relapse, and with an eye toward
long-term child safety, FDTCs have incorporated a continued ser-
vice provision of dependency treatment after reunification has oc-
curred. This measure ensures that all reasonable efforts are made to
reunify within the ASFA-mandated timelines, and aftercare contin-
ues as the family receives support to avoid the relapse and reentry
into the child welfare system that often occur in cases where chemi-
cal dependency is a problem. While this level of aftercare may ex-
tend beyond the mere reasonable efforts, this further step assures
that the central tenet of ASFA’s reasonable efforts requirement, child
health and safety, remains the paramount concern in the FDTC
system.

Domestic Violence is a frightening reality for many children in-
volved in child protection cases. Across the country, children living

in homes in which domestic violence is a potential threat to their
safety can expect to be under the jurisdiction of the court for long
periods of time before their well-being in the home is assured or
parental rights are terminated.17 Unique challenges arise in cases
where one parent is not a perpetrator of child abuse but either lacks
the ability to safeguard the child or continues to place priority on
his or her relationship with the abuser over that with the child.
After offering services to an abused parent without success, several
states will terminate parental rights based on a failure to protect the
child from the violence of an abuser.18 Where courts have found
that reasonable efforts have been made, generally, some level of ser-
vice programming directed toward the nonabusive parent has been
offered.

Services offered to perpetrators of domestic violence range from
nonexistent (due either to the severity of the abuse where the perpe-
trator is a parent, or to the fact that the abuser has no legal relation-
ship with the child) to counseling or anger-management programs
related to the abuse. In cases where the abuser has no legal relation-
ship to the child, the jurisdiction of the court can reach only the
battered parent. Ideally, the abuser would voluntarily participate in
programming designed to remedy the unsafe environment, but most
often the battered parents’ contact with the children is restricted to
times when the abuser is not present. There is a notable lack of cases

where a nonabusive parent in a vio-
lent situation has successfully chal-
lenged the reasonableness of efforts.

Many courts have been struggling
to determine the best approach to
protecting the welfare of children
without punishing the battered par-
ent for being a victim. The Court
of Appeals of New York recently
ruled on a case stemming from a
challenge to a New York City child
welfare agency policy of removing
children on the basis of neglect due
to domestic violence in the home.19

This court specifically stated the importance of balancing the po-
tential for harm to the child in the immediate situation with the
possibility that reasonable efforts can mitigate that harm and avoid
removal. In looking at New York’s statutory scheme for determin-
ing neglect, the court differentiated between cases where a child
witnessed a single incident of spousal abuse and cases where a child
witnesses repeated incidents of abuse, or has grown fearful of the
perpetrator and the mother continues to allow the perpetrator into
the home and lacks  awareness of the impact of the violence on the
children.20 The latter scenario more clearly meets the New York statu-
tory criteria for neglect, yet the agency policy was challenged as
treating every incident of domestic violence with an extreme re-
sponse, including removal of the child from the home.

The Nicholson opinion discusses other New York cases that demon-
strate alternatives to immediate removal, such as consent removal,
where the battered parent recognizes the dangers and allows the
children to be taken into protective custody; orders for protection
to keep the abuser away from the home, allowing the child to safely
reside; or providing services to the victim. To choose among all these
alterations requires a careful examination of the facts of each par-
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ticular case to determine what is best for the children involved. The
safety of the child must be the paramount concern, but in deter-
mining that safety, the volatile and varied realities of domestic vio-
lence must be taken into account. As stated by the New York Court
of Appeals, whether a mother has failed to exercise minimal care for
her child must take into account an assessment of  “the severity and
frequency of the violence, and the resources and options available
to her.”21 Any assessment of reasonable efforts must take into ac-
count not only the research demonstrating the harmful effects of
witnessing domestic violence but also the danger inherent to the
situation at hand. In all situations involving domestic violence, the
players involved in the child protection case should not ignore the
detrimental effects suffered by children who witness such violence.22

Mental Illness plagues many families and can be the circumstance
that spurs the involvement of the child protection system. Where a
parent suffers from a mental illness, the consequences of which ad-
versely affect the lives of the children, most states will subject that
parent to the jurisdiction of child protection courts and services to
ensure the well-being of the children. Notably, in 2003, the Okla-
homa Court of Appeals reversed a termination in which the condi-
tion that precipitated court involve-
ment was mental illness and the state
had moved for a termination of pa-
rental rights based upon a failure to
remedy the condition that led to
involvement.23 The Court of Ap-
peals held that substantive due pro-
cess of law prevents the state from
terminating parental rights for “fail-
ure to correct a mental condition
when such failure is part of the men-
tal condition itself.”24 As this case
points out, it is important for both
the state and the child protection
attorney to pay attention to docu-
menting the reasons for intervention
and the corresponding grounds for
termination in order to preserve the
due process rights of both the children and the parents involved. As
stated by the Missouri Court of Appeals, “the mental illness of a
parent is not per se harmful to a child.”25 Thus, the decision to
terminate parental rights should be based upon an inability to pro-
vide a safe and healthy environment for the child rather than the
illness of the parent.

In most cases resulting in a termination of parental rights, reason-
able efforts have been extended and the termination turns on some
failure of the parent to respond to the reasonable efforts or to rem-
edy conditions. However, Connecticut and Wisconsin have seen
cases where reasonable efforts are offered but termination is held to
be the appropriate remedy based upon the best interests of the child.26

Several states have gone so far as to enact statutory provisions elimi-
nating the requirement of reasonable efforts where a parent or guard-
ian is the sole caregiver and mental illness renders him or her inca-
pable of caring for the children and/or benefiting from rehabilita-
tion or reunification services.27

Section III: The Role of the Child Protection
Attorney in Meeting ‘Reasonable Efforts’

As is true for other lawyers, the child protection attorney should be
guided by national and state standards. The ABA Rules of Profes-
sional Conduct should be consulted for general guidance where
specific jurisdictional rules for child protection attorneys are lack-
ing. Additionally, the ABA has promulgated Standards of Practice
for Lawyers Representing Child Welfare Agencies.28 These compre-
hensive standards acknowledge the different models of legal repre-
sentation and also reiterate the importance of communication be-
tween the agency and the attorney in every jurisdiction, regardless
of the approach taken to representation.

As further assistance, the Children’s Bureau of the Department of
Health and Human Services has also published excellent guidelines
for agency representation.29 By incorporating observations from the
commentary accompanying the Children’s Bureau Guidelines and
the ABA Standards, the following five suggestions intend to steer
the practice of both novice and experienced child protection attor-
neys in a child-focused direction.

1. Know your stuff.  As an attorney
your trade is law, so be sure to know
and understand child protection pro-
ceedings. Keep to the federal or state-
mandated timelines—avoid legal de-
lays that are unnecessary from the
child’s standpoint. Appreciate not
only the ASFA requirements but also
the nuance of your state laws. Re-
member that some states do a better
job of defining and guiding reason-
able efforts. For example, Minnesota
statutes guide court determinations
of what is reasonable under the law
by requiring that services provided to
families be deemed “(1) relevant to
the safety and protection of the child;
(2) adequate to meet the needs of the

child and family; (3) culturally appropriate; (4) available and
accessible; (5) consistent and timely; and (6) realistic under the
circumstances.”30 Furthermore, Minnesota courts are required
to ensure that “case plans be narrowly tailored to solve the prob-
lems that precipitated state intervention.”31 If your state oper-
ates under ambiguous legislation, determine legislative intent
by examining the history of a particular statute. Look at legis-
lative examples of reasonable efforts law from other states to
help shepherd your efforts. The National Child Protection
Training Center’s Web site is a good resource.32

2. Be a zealous advocate for your client. Be clear about who your
client is and be sure that you are arguing the position of the
client, not just what appears best to you. Child protection at-
torneys typically represent the state agency assigned with the
care of dependent and neglected children. In that position,
advocating for the child welfare agency’s or department’s posi-
tion to terminate rights, despite a personal hesitation to termi-
nate, is recognition of your role as an attorney as well as valida-
tion of the experience and expertise of the agency or depart-
ment that made the decision to pursue termination. Being a
good advocate also means that you need to be thoroughly pre-
pared to present your case. Be well-versed not only in present-
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ing expert witnesses for the department but also in combating
expert witnesses and the evidence put on by other parties.33

3. Speak the client’s language. Agency players possess a different
background, and just as they adapt to the legal jargon of these
cases, so too should the child protection attorney accommo-
date the client and be able to converse in the language of the
case. To do this effectively, the attorney should understand the
social and psychological dynamics of child protection situa-
tions. Become versed in child development. Communicate with
members of the agency you represent and get to know what
they do and understand the limitations of their positions. Have
a working knowledge of the services provided. Try to under-
stand not simply what each service is on paper as part of a case
plan but also how each service has worked in other situations
in your community, keeping in mind the case-by-case approach.
By having a thorough understanding of the dynamics of child
welfare cases, the players and their positions, as well as the of-
fered and available services, the child protection attorney will
be better able to illustrate to the court the reasonable efforts
provided by the agency.

4. Recognize local trends. Take note
of what services have been judicially
sanctioned as reasonable in other
cases in your jurisdiction. Be able
to provide advice when a case situ-
ation is complicated in the eyes of
the agency, for example, when mul-
tiple efforts have been extended but
the assigned judge is either new or
unpredictable with respect to find-
ings of reasonableness. A well-pre-
pared child protection attorney
may recognize a pattern of efforts
that has been consistently deemed
reasonable across a spectrum of fact scenarios and thereby ad-
vise against any proposed continuance or delay. Similarly, a
well-versed child protection attorney may be able to recom-
mend continued efforts based on past decisions from similar
facts. The National Child Protection Training Center has col-
lected cases from around the nation in an effort to uncover
possible reasonable efforts trends.34

5. Take advantage of resources. The ABA Standards of Practice
for Lawyers Representing a Child in Abuse and Neglect Cases35

call upon judges involved in child-related matters to play an
active role in training the attorneys who work in child abuse
and neglect cases.36 Be attuned and willing to attend such local
training for child protection professionals. The National Child
Protection Training Center is available as a resource for any
issue encountered by child protection attorneys. Its Web site
contains state statutes on child protection, “reasonable efforts”
state case law summaries, and information on training oppor-
tunities offered through the American Prosecutors Research
Institute.

With these general guidelines in mind as well as an eye toward local
custom and trends, child protection professionals can make great
strides in defining this area of law and making all of our efforts
more reasonable and more effective in bettering the lives of chil-
dren in the community.

Conclusion
Indisputably, we live in a world where there are no guarantees that
an alcoholic will never have another drink, that a victim of domes-
tic violence will never again become trapped in an abusive relation-
ship, or that a parent suffering from a treatable mental illness will
not abandon treatment and harm her own child. Nevertheless, the
children living in unsafe or unhealthy environments caused by these
conditions deserve our utmost attention and, certainly, our most
reasonable efforts. And though the meaning of reasonable efforts
may not be crystalline, the need to strengthen our child protection
system has never been more clear. In the words of the late U.S.
Senator Paul Wellstone, “[w]hen historians write about American
politics over the past several decades, the ultimate indictment will
be of the ways in which we have abandoned children and devalued
the work of adults who take care of children.”37 ASFA reminds us of

the need to competently and
comprehensively address child
welfare. By instituting a require-
ment of reasonable efforts, ASFA
ensures that the needs of abused
and neglected children are not
abandoned. It is now time for
child protection attorneys to
place value on our work as well
as the work of allied profession-
als by pushing for clarification of
child protection law through
court decisions and legislation.
Let it be that the history written
by the children we serve today re-

flects a nation where each state places the needs of children above
politics and truly values our reasonable efforts.
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